AMERICAN INDIAN LAW REVIEW
Article 8 of the New York State Indian Law describes the form and functions of the elective system of government for the St. Regis Mohawk Tribe. It stems from statutes that were enacted in the nineteenth century, the first in 1802.! It is this government, the St. Regis Mohawk Tribal Council, that is recognized by the United States and the state of New York.
The New York State Assembly memorandum supporting the proposed legislation offered a number of justifications for the repeal of Article 8: That the tensions at Akwesasne, characterized as "rampant lawlessness," 6 required the implementation of a "historic change in the relations between New York State and the Mohawk Nation"; 7 that the need for this "historic change" had been compelled, in part, by the absence of a "federally-recognized constitution or bylaws" in the present elective government; that state law, "as interpreted negotiations until the volatile-situation on the reservation quiets," id. at 345, that "New York State should initiate discussions with the Haudenosaunee and relevant Indian Nations regarding the establishment of a State Division of Native American Indian Affairs," id. at 347, that "efforts underway in the New York State Executive branch should be intensified to help bring about employment opportunities and economic development at Akwesasne and other reservations," id., and that the state should maintain a significant police presence "on the reservation," and, among other things, appoint a "special prosecutor to handle special classes of criminal activity, such as illegal gambling and smuggling," id. at 346.
"Haudenosaunee" is commonly understood to be a political term that applies to the Iroquois Confederacy, an alliance form of governance that has asserted its hegemony over the six Iroquois The Confederacy is not officially recognized by the federal government or the state. Thus, the other "relevant Indian Nations" are the St. Regis Mohawk Tribe, the Oneida Nation of New York, the Onondaga Nation, the Cayuga Nation, the Tonawanda Band of Seneca Indians, the Seneca Nation, and the Tuscarora Nation, all federally and state recognized tribes, Also included are the state recognized Shinnecock and Unkechaug (Poosepatuck) tribes on Long Island.
The ideas of establishing a state office of Indian affairs along with assisting Indian communities with economic development are not new ones, but date from at least 1971 
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by state courts, even controls the electoral process on the reservation";' that the "government established by this law [Article 8] is one of three governments existent on the reservation"; 9 that Article 8 "clearly intervenes, inappropriately, in the internal affairs of the Mohawk Nation"; and that the enactment of the repeal legislation "will encourage the people of Akwesasne to form their own governmental structure before the effective date of July 1,
1993.""
The tribal population and its various supporters are split over the repeal issue. Mohawks from Akwesasne who back the repeal of Article 8 argue generally that the present elective government does not adequately represent their political, cultural, or ideological points of view, especially regarding gambling and other alleged illegal activities said to be commonplace in the community. They also argue that the elective government has the color of New York State law and therefore violates the sovereign status of the Mohawk Nation; and, no matter its present standing, the elective form of government was imposed unilaterally by the state of New York and is thus not of the people and illegitimate."
Members and staffers in the legislature involved in the effort to repeal Article 8 restate these reasons almost verbatim. Interviews of individuals in this branch of state government revealed no support whatsoever for the St. Regis Tribal Council.' 3 Indeed, the legitimacy of the Tribe's federally and state recognized government and its duly elected representatives was openly challenged by Assemblyman Maurice Hinchey at one point in the hearings.' 4 8. Id. 9. Id. The statement that there are "three governments existent on the reservation" requires qualification. There are two reservations/reserves, one in Canada and the other in the United States. Each has a single government that is recognized by its respective federal, province, and state governments. There is also a traditional government at Akwesasne, which is not officially recognized by outside, non-Indian governments. See supra notes 1, 4.
10. Memorandum, Repeal Article 8, supra note 6. I1. Id. To propose that the repeal legislation "will encourage the people of Akwesasne to form their own governmental structure" is at once paternalistic and meaningless. There are already recognized governments in place both in Canada and on the American side. Id. These various and contrasting views concerning the history, legitimacy, and legal standing of the elective government of the St. Regis Mohawk Reservation bear examination. At issue are the historical record, the understanding, perceptions, and opinions of the parties involved, and the principles of federal Indian law.
It has been asserted that an elective form of government was in operation at St. Regis before the passage of the 1802 act. Officials of the present elective government point to a passage from The Jesuit Relations in making this claim' Specifically, Jesuit priests reported that in 1671 at La Prairie, the predecessor mission village to Caughnawaga and later St. Regis, the Christian Indians elected two of their own to serve as leaders. One was to oversee issues of "government and war, the other to watch over the observance of Christianity and religion."
4 According to the priests, "This election took place by a majority of votes, as other transactions are settled among the [I]roquois -among whom the chiefs indeed speak, but they take the word from the elders of their village." ' In 1673, as the population at this mission grew, the Jesuits gave each of the three different tribes present, the Mohawks, Hurons, and Onondagas, "its own chief." ' Whatever the particulars, it is evident that this election took place under the influence and at the bidding of the Jesuits.
The St. Regis Tribal Council suggests that since there was an elected government at La Prairie, it was presumably carried to Caughnawaga, and later to St. Regis, once these mission villages were established. There is no documentary evidence to support this argument. In fact, it is unclear precisely what kind of political system was in operation at the founding of St. 
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A second position held on the history of governance at Akwesasne concerns the circumstances surrounding the enactment of the 1802 statute, which, most agree, formally acknowledged an elective system; that is, was the elective government imposed unilaterally by New York State on the Indians at St. Regis, or was it inaugurated with their consent, if not their wishes?
The historical record on these issues is ambiguous. Nonetheless, circumstantial evidence suggests that the elective system was formed with the participation and sponsorship of a portion of the Indian community at St. Regis. The genesis of this community support appears tied to the 1796 federal treaty between the United States and the Seven Nations of Canada, which included the St. Regis Indians.' The two representatives from St. Regis who signed this quitclaim were appointed the tribe's first trustees by the 1802 act.9
The 1802 statute was the last of three similar statutes that had been enacted to form elective governments for several Indian groups located in New York State. In 1791, New York installed elective governments at Brothertown and New Stozkbridge, Indian communities in Oneida and Madison counties, and in 1792, the same was done for the Shinnecocks on Long Island." Thus, the 1802 statute respecting St. Regis was part of a pattern of action taken by the New York State legislature to institute elective governments in certain Indian communities, apparently to formalize its jurisdiction and administrative control over the tribes and their lands. In 1813, the so-called "American" Mohawks at Akwesasne were further authorized to hold annual town meetings at which eligible members of the tribe could vote, choose trustees, and make rules regarding land use. ' A few surviving primary sources that date from after the end of the War of 1812 reveal that the community at St. Regis participated in the formation 76 (1970) 
302
[Vol. 18
https://digitalcommons.law.ou.edu/ailr/vol18/iss2/1
No. 2] THE REPEAL OF ARTICLE 8
of the elective form of government. 32 In February 1818, the sole trustee who had survived the war petitioned Governor George Clinton about the trustees on the American side. He asked that appointments be made to fill the nowvacant positions in the government. He referred to the "old chiefs" who, with their adherents had been "steady in the cause and interest of the United States," 3 and that he had taken "to his private council" two "old chiefs in whom the Tribe has put [their] faith." ' ' He requested that these two men be appointed trustees." An 1823 memorial to the legislature contains eleven signatures, not simply the names of the trustees, but also persons considered "chiefs." 3 6 Finally, an 1824 petition reads: "[T]he undersigned chiefs and Warriors of the St. Regis Tribe of Indians humbley Represent to your honorable Body that our old chiefs who were appointed as Trustees are all Dead Except one who is old and unable to Transact public business."
3 The petition requests that three men be appointed trustees "to over See [sic] and control the affairs of the St. Regis Indians.""
The documents cited above suggest that the appointment of the trustees was at the request of the community and that some of them were selected from the ranks of the "old chiefs." Whether this means that these were life chiefs or sachems, or chiefs in the sense of community leaders, or simply part of the old government is uncertain. There is, however, no doubt that there were chiefs functioning before the 1802 act. Although the formal establishment of the international boundary physically divided the Indian community at St. Regis, it was conflicting allegiances during the War of 1812 that left it politically divided. Frisch, supra note 27, at 79-81; ALLAN S. EVEREST 
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1802 statute was unilaterally "imposed" by New York State officials, it seems that many of the Indians at St. Regis accepted and were involved in its creation. ' An alternative argument is that New York was working to establish "indirect rule" or "protective legislation" over Indians in the state through its "appointnlent" of native leaders it had, in fact, co-opted and promoted, and further, would support for its own purposes. Thus, the native political system would be transformed to accommodate the political and economic agendas of the state:" Nonetheless, it remains that there is no internal evidence or documentation that demonstrates any opposition to the formation of the elective government from within the St. Regis community. This suggests that either the state had done its job very well or that a considerable number of the Indians in the community were more than passive recipients of this form of government.
There are hints, however, that all was not well politically in the community. For example, in 1816 there was a dispute over who had the authority to lease lands between Indians who characterized themselves as loyal subjects of the Crown and the "American Chiefs of the Village of St. Regis.' 4 " In 1822, the Canadian chiefs complained that they had been treated badly by the "American" Mohawks at what was a public demonstration of fealty to the United States in the community. 43 Finally, an 1824 resolution, signed by forty-two of the "Chief Head Men and Warriors of that part of the St. Regis Nation or Tribe of Indians which claims the protection and countenance of the State of New York,"' affirmed that "in order to put an end to all quarrels for power and authority which lately have disturbed our peace, We will not henceforth recognize any other Individual to be Chief 4 About 1858, New York stopped making its treaty annuity payments to Indians who were not members of the American tribe.
47 After a census in 1859, the state established an annuity list containing the names of Mohawks affiliated with the "American side." This became, for all intents and purposes, a tribal roll. 48 It was undoubtedly this list that had the effect of limiting political participation in the elective government to those enrolled in the American tribe, thereby thwarting one source of interference in its affairs.
There have been several disputes at Akwesasne, beyond the current one, regarding its elective government and opposition to it. The most notable took place in the 1880s and the 1940s. The first arose in response to the Kansas claims. 49 In 1888, the St. Regis Indians were "adopted" by the Iroquois Confederacy to succeed the Mohawks, who were considered to have abdicated their membership by moving to Canada following the American Revolution." Confederacy members apparently believed that "if there were less than six tribes it would work against them in their efforts to uphold their perceived rights under treaties entered into with the United States,"'" thereby weakening 
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53. There is little evidence that a traditional or life chiefs form of government was active to any significant degree on the American side in the decades before about 1885. However, a traditional government of twelve life chiefs continued to function on the Canadian reserve until 1888, when Canada took steps to impose its policies on the St. Regis Mohawks living in Quebec and Ontario. In that year, an Order in Council was passed replacing the life chiefs with twelve elected councillors under the pretext of charges of malfeasance on the part of the chiefs, As with the elective government on the American side, this too was challenged by supporters of the life chiefs form of government, many of whom were said to be "from the American side of the line." Indian Affairs Branch, Dep't of Citizenship & Immigration (June 15; 1904) (available in Public Archives of Canada, Ottawa, Ont.).
The opposition to elective governments in many Iroquois communities at this time grew from a nativistic movement that had arisen, in part, as a response to the Kansas claims and also to the loss of political and social autonomy resulting from actions by the Canadian government. Frisch, supra note 27, at 102-12; Abler, supra note 49.
54. The "Longhouse Religion" is derived from the teachings of the Seneca sachem Handsome Lake, who in 1799 experienced a series of visions that called upon the Iroquois to return to their former ways. Today, most of the members of the traditional governments or life chiefs councils in Iroquois communities are followers of the "Longhouse Religion," thereby providing an ideological and political link to all of the reservation communities. Anthony F.C. [Vol. 18
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According to a 1980 BIA memorandum that addressed this issue:
In 1958 during a meeting with the Commissioner of Indian Affairs, a St. Regis delegation revealed that a referendum was held in 1948 where only a small number of the St. Regis people supported the elective chiefs. A subsequent referendum the following year reversing this result and upholding the authority of the elective chiefs was also mention [sic] . These referenda did not appear to have had any bearing on the federal relationship with the elected St. Regis leadership.'
Despite past and present challenges to its authority and standing, the elective system remains the federally and state recognized government of the St. Regis Tribe. It also has at least the implicit support of tribal members.
Most of the justifications for repealing Article 8 enumerated in the Assembly's "Memorandum in Support of Legislation,""
8 cannot be sustained in law any more than in history. For example, it is irrelevant whether the present federally recognized government of the St. Regis Mohawk Tribe has a "constitution or bylaws." A fundamental axiom of sovereignty is the inherent right of an Indian tribe to develop whatever form of government it chooses.
9 Thus, the assertions that state law "controls the electoral process on the reservation," or that Article 8 "intervenes, inappropriately in the internal affairs of the Mohawk Nation," an undefined entity, are inaccurate. ' In addition, the New York State legislature has overlooked the most basic principle of federal Indian law. All federally recognized tribes began their relationship with the United States as sovereigns whose powers were limited only by the actions of Congress. "What is not expressly limited remains within the domain of tribal sovereignty, and therefore properly falls within the statutory category, 'powers vested in any Indian tribe or tribal council by existing law. Finally, there is the federal view regarding the repeal of Article 8. Here it is maintained that any such repeal by the state legislature will have no effect, legally or practically, on the federal relationship, which is the controlling relationship between the St. Regis Mohawk Tribe and non-Indian governments. That is, the federal recognition of a tribe and its government is a matter of federal law and solely the province of the federal government. The state has no standing in the issue. Legislative representatives who met with officials of the BIA, only after the repeal legislation was introduced, have chosen to ignore this critical legal point, as have Mohawk Indian opponents of the elective government at St. Regis.
The bill to repeal Article 8 passed in the Assembly, with only four dissenting votes, but is stalled in the Senate. The repeal attempt, however, has implications beyond its apparent political death. Despite its denials, the legislature has chosen to inject itself into the political business of the Akwesasne Indian community, violating Mohawk sovereignty. Moreover, it has taken sides in a dispute between Mohawk people, coming down in favor of unseating the federally recognized government. Thus, apart from the legitimacy of historical and legal arguments made by proponents and those opposing the repeal of Article 8, it is undeniable that the repeal effort is gross interference in internal, tribal politics.
The cultural dynamics, politics, and interactions between the parties that marked all stages of the repeal effort are relevant to its understanding.' For example, there is little evidence that members of the Assembly and their staffers who prepared the repeal legislation sought to familiarize themselves with the historical or legal background of Article 8 beyond what was provided to them by Indian lobbyists who opposed the elective government. The same can be said about a draft proposal to sit an Indian delegate observer in the Assembly, a document that is filled with avoidable historical and legal errors.' Staffers did not conduct any material historical research or seek impartial, expert legal advice or guidance from inside or outside of state government during the writing of the bill.' When asked why no historical research had been done, one senior staffer answered that the Assembly did not 64. Portions of the following discussion are derived from interviews conducted by the author. Author's Field Notes, supra note 13.
65. Proposed Rule Change, Draft Number Two, Rules of the Assembly, Providing that the Sovereign Nations of the Iroquois Confederacy Shall Be Represented in the Legislature by a Delegate Observer to the Assembly (unpublished document, authored by Bud Mahoney) (July 8, 1991) (on file with author).
66. Author's Field Notes, supra note 13.
have sufficient resources, adding that, in any case, "all history is biased." Two staffers claimed that legal advice had been sought, but neither could name the lawyer(s) contacted or provide any details of the consultations or advice received. 67 Both staffers, however, admitted that the repeal measure was little more than a "political initiative" taken by the Assembly. An assemblyman involved in the repeal attempt stated that he had "no view" on reservation governments, that he was "neutral." Nonetheless, he had "been persuaded" by the Indian opponents of the elective government that Article 8 should be repealed. Such a repeal would be a "signal of the state's intentions," yet, he concluded, "the state has no business telling the government of an Indian nation how to govern." ' Indian proponents of the repeal legislation were very effective in lobbying and educating members of the Assembly and their staffers about their particular views on the elective government. Much of this effort reflects the current political strategy of traditional people at Akwesasne and in the Confederacy generally. They are determined to "keep disputes out of the courts and in the political arena," ' where it is believed that through the successful solicitation of support from sympathetic legislators, negotiation and legislation favorable to attaining their objectives can be effected. This strategy has evolved partly due to the failure of traditional people to advance their agenda through the governor's office, and now the Office of Indian Relations, along with their inability to influence in any significant way the settling of the pivotal land claims through the courts. 70 Adherents of the elective government and its officers have essentially ignored the legislative process to repeal Article 8, opting instead to seek counsel and backing from the BIA.' The Tribe's elected chiefs hesitated to participate in the hearings, believing they were "fixed." ' When they did appear, they often reacted to questions from the assemblymen with considerable suspicion, defensiveness, and, at times, disdain. Their attitude was characterized as "arrogant" by one Assembly staffer, which, he believed, led to the admittedly brusque and contentious questioning by some of the Assemblymen. The chiefs, in turn, believed that the conduct of the legislators was disrespectful and antagonistic.'
